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8 US C § 1101(a)(43)(F) (Supp. Il 1996), and therefore is
deportabl e under section 237(a)(2)(A)(iii) of the Act, 8 US.C
§ 1227(a)(2) (A (iii) (Supp. Il 1996), as an alien convicted of an

aggravat ed fel ony.

Mara Ki mrel, Esquire, Anchorage, Al aska, for respondent

Dorothy Stefan, District Counsel, for the Inmgration and
Nat ural i zati on Service

Bef or e: Board En Banc: SCHM DT, Chairnman; DUNNE,
Vice Chairman; VACCA, HElILMAN, HOLMES,
HURW TZ, VI LLAGELI U, COLE, MATHON,
GUENDEL SBERGER, JONES, GRANT, and
SCl ALABBA, Board Menbers. Di ssenting
pi nion:  ROSENBERG, Board Menber.

VACCA, Board Member:

In a decision dated Novenber 19, 1997, an Inm gration Judge found
t he respondent deportable as charged, determ ned that he was not
eligible for relief fromrenoval, and ordered himrenoved fromthe
United States. The respondent subsequently filed this appeal. The
appeal will be dism ssed.
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| . HEARI NG BELOW

The record reflects that the respondent was adnmitted to the United
States as a |lawful permanent resident on or about April 24, 1990.
On July 19, 1995, the respondent was convicted of arson in the first
degree in violation of section 11.46.400(a) of the Al aska Statutes.
He was sentenced to serve 7 years’ inprisonment with 3 years
suspended. Based on this <conviction, the Inmgration and
Naturalization Service issued a Notice to Appear (Form |-862),
charging that the respondent was deportable wunder section
237(a)(2)(A)(iii) of the Immigration and Nationality Act, 8 U S.C
8§ 1227(a)(2) (A (iii) (Supp. Il 1996), as an alien convicted of an
aggravat ed fel ony.

I n proceedi ngs before an I mm gration Judge the respondent admtted
the all egations contained in the Notice to Appear, but contested the
ground of deportability. The Inmmgration Judge determ ned, after
exam ning the circunstances underlying the conviction, that the
respondent had been convicted of an aggravated felony, a crine of
vi ol ence, within the neaning of section 101(a)(43)(F) of the Act,
8 US.C § 1101(a)(43)(F) (Supp. 11 1996). Thus, he found the
respondent deportable as charged and ineligible for any relief from
renmoval fromthe United States.

Il. APPELLATE ARGUMENTS

On appeal , the respondent contends that the | mm gration Judge erred
in finding that his conviction for arson in the first degree under
section 11.46.400(a) of the Alaska Statutes is a “crime of
violence,” as defined in 18 U.S.C. § 16 (1994). He further contends
that the Inmgration Judge erred in considering the specific
circunst ances of his offense.

In response, the Service supports the I nmgration Judge’s findings
and urges this Board to adopt the Inmmgration Judge’s deci sion.

[11. THE RESPONDENT' S CONVI CTI ON

The respondent was convi ct ed under section 11.46.400 of the Al aska
St at ut es, which provides:

Arson in the first degree.

(a) A person conmits the crime of arson in the first
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degree if the person intentionally damages any property by
starting a fire or causing an explosion and by that act
reckl essly places another person in danger of serious
physical injury. For purposes of this section, *another
person” includes but is not limted to fire and police
servi ce personnel or other public enpl oyees who respond to
energenci es, regardl ess of rank, functions, or duties being
per f or med.

(b) Arson in the first degree is a class A fel ony.

Al aska Stat. § 11.46.400 (Mchie 1994).

V. CRIME OF VICLENCE UNDER 18 U.S.C. § 16

Section 101(a)(43)(F) of the Act, as it applies to the respondent,
defines an “aggravated felony” as “a crinme of violence (as defined
in section 16 of title 18, United States Code, but not including a
purely political offense) for which the termof inprisonment [is] at
least 1 year.” The term*“crinme of violence” is definedin 18 U S. C
§ 16 as

(a) an offense that has as an elenent the use, attenpted
use, or threatened use of physical force against the person
or property of another, or

(b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force
agai nst the person or property of another nmay be used in
the course of conmtting the offense.

In determining whether a particular offense is a “crime of
violence” under this definition, we have held that either the
elements of the offense nust be such that physical force is an
el enent of the crine, or that the nature of the crine—as evidenced
by the generic elenments of the offense—nust be such that its
conmi ssion ordinarily would present a risk that physical force would
be used agai nst the person or property of another, irrespective of
whet her the risk develops or harm actually occurs. Matter of
Al cantar, 20 1&N Dec. 801 (BIA 1994). In using the “generic” or
“categorical” approach, we have stated:

[Alnalysis under 18 U. S.C. § 16(b) requires first that the

of fense be a felony; and, if it is, that the “nature of the
crime -- as elucidated by the generic elenents of the
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offense -- is such that its commission would ordinarily
present a risk that physical force would be used agai nst
t he person or property of another” irrespective of whether
the risk devel ops or harm actual |y occurs.

Id. at 812; see also United States v. Sherman, 928 F.2d 324 (9th
Gr.), cert. denied, 502 U S. 842 (1991); United States v. Jackson
986 F.2d 312 (1993). Stated differently, “*Ofenses within the
scope of section 16(b) have as a conmonly shared characteristic the
potential of resulting in harm’” Matter of Al cantar, supra, at 809
(quoting United States v. Gonzal ez-Lopez, 911 F.2d 542, 547 (1l1th
Cr. 1990), cert. denied, 500 U S. 933 (1991)).

Thi s approach does not extend, however, to consideration of the
underlying facts of the conviction. Matter of Alcantar, supra, at
813. Consequently, for the respondent’s crinme to fall within the
purview of 18 U S.C. § 16(b), it nust be an offense for which the
nature of the crine involves a substantial risk that physical force
may be used agai nst the person or property of another during the
conmi ssion of the offense; in other words, the crinme nust have “the
potential of resulting in harm” 1d. at 809.

V. NATURE OF THE RESPONDENT’ S OFFENSE

In this case, we find that the respondent’s conviction satisfies
the test articulated at 18 U S.C. § 16(b). However, we initially
note that the Inmgration Judge considered the underlying facts of
the respondent’s conviction in determning that the crine fel
within the purview of 18 U S. C § 16(b). Therefore, we find it
necessary to nake an independent determ nation as to whether the
respondent’s of fense i nvol ves a substantial risk that physical force
may be used against the person or property of another during the
conmmi ssion of the offense.

We find that the respondent’s act of arson in the first degree, by
its very nature, requires a substantial risk of physical force
agai nst anot her person or property. See United States v. Mtchell
23 F.3d 1 (1st Cir. 1994) (finding that conspiracy to comrt arson
and ai di ng and abetting arson are crinmes of violence under 18 U.S. C
§ 1356); United States v. Marzullo, 780 F. Supp. 658, 661 (WD. M.
1991) (finding that arson is a crinme of violence agai nst both person
and property under 18 U S.C. 88 3156(a)(4)(A and (B)); United
States v. Shaker, 665 F. Supp. 698 (N.D. Ind. 1987) (finding that
arson under 18 U S.C. 8§ 844(i) is a crime of violence against both
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person and property under 18 U.S.C. 88 3156(a)(4)(A) and (B)); cf.
United States v. lLee, 726 F.2d 128, 131 (4th Cir.) (noting that
arson was a crinme of violence under 18 U S.C. § 1952(a)(2)), cert.
deni ed, 467 U.S. 1253 (1984). First, we note that the intentional
starting of a fire or causing an explosion ordinarily would lead to
the substantial risk of damagi ng property of another. Not only is
there a risk to items belonging to others that are on or in the

property, i.e., such as itens left in a store, there always exists
the risk that the fire will spread beyond the original intended
property. Secondly, since there is a risk that the fire or
expl osion will encroach upon another structure and that structure

may be occupied, arson involves a substantial risk to another
person. Moreover, there is a real risk that the people respondi ng
tothe fire, i.e., public enpl oyees who respond to energencies, wll
be injured while extinguishing the fire or investigating the fire
scene.

Accordingly, we find that the respondent’s conviction for arson in
the first degree under Alaska law is for a “crime of violence”
within the nmeaning of 18 U S.C. 8§ 16, and, correspondingly, is an
aggravated fel ony under section 101(a)(43)(F) of the Act. Mat t er
of Alcantar, supra.

VI . CONCLUSI ON
Upon our independent review of this case, we find that the
respondent is deportable as an alien convicted of an aggravated
felony. Furthernore, we find that the respondent is ineligible for
relief fromrenoval. Accordingly, the appeal will be dism ssed.

ORDER:  The appeal is dism ssed.

Board Menmber Lauri S. Filppu did not participate in the decision in
thi s case.

DI SSENTI NG OPINION:  Lory Di ana Rosenberg, Board Menber

| respectfully dissent.
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| di sagree that the respondent’s conviction for “arsonin the first
degree” under section 11.46.400 of the Alaska Statutes is a felony
that necessarily constitutes a crinme of violence under section
101(a)(43)(F) of the Inmgration and Nationality Act, 8 US.C
§ 1101(a)(43)(F) (Supp. Il 1996). It is not enough that the record
reflects that the respondent, who is alleged to have been convicted
of “a crime of violence,” has been convicted of an offense that we
consi der onerous or that mght sound as though it would be an
aggravated felony. Rather, the record nust reflect that the
Immigration and Naturalization Service established by clear and
convincing evidence that the specific offense for which the
respondent was convicted is an aggravated felony as defined in
section 101(a)(43) of the Inmmigration and Nationality Act. See
section 237(a)(2) (A (iii) of the Act, 8 U S.C. 8 1227(a)(2)(A) (iii)

(Supp. Il 1996); see also section 101(a)(43)(F) of the Act (listing
a “crime of violence” as an aggravated fel ony); section 240(c)(3)(A)
of the Act, 8 U.S.C 1229a(c)(3)(A) (Supp. Il 1996) (specifying the

burden of proof).

The principal issues before us are whether “arson” is a crime of
vi ol ence as defined in section 101(a)(43)(F) of the Act, according
to either subsection (a) or (b) of 18 U S. C. § 16, and if so,
whet her “arson in the first degree” as defined by the Al aska statute
under which the respondent was convicted constitutes such “arson.”
The determ nation of these issues of first inpression goes directly
to the ultimte question of whether the respondent is renpvabl e as
charged.?

Al t hough these are issues which have been squarely raised and
argued by the respondent on appeal, | do not believe that we have
adequately addressed them Furthernore, | cannot agree that the
majority has satisfactorily specified the reasoning underlying its
conclusion that the respondent is renovable as charged. See, e.qg.
Rust v. Sullivan, 500 U'S. 173, 184-85 (1991) (addressing the
deference due a reasoned analysis of a particular agency

! The issue of whether the respondent is renovabl e as an aggravat ed
felon is one within the jurisdiction of the federal courts to revi ew
a final order of renmoval. See section 242(a)(2)(C of the Act, 8
US C 8§ 1252(a)(2)(C (Supp. Il 1996) (restricting review of “any
final order of renpval against an alien who is renovable by reason
of having commtted a crimnal offense covered in section . . .
237(a)(2) (A (iii)"); see also Magana-Pizano v. INS, 152 F.3d 1213
(9th Cr. 1998); Coronado-Durazo v. INS, 123 F.3d 1322 (9th Cir.
1997); Valderrama-Fonseca v. INS, 116 F.3d 853 (9th Cr. 1997).
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interpretation); Santana-Figueroa v. INS, 644 F.2d 1354, 1356 (9th
Cr. 1981) (finding affirmance inproper when it frees the Board of
the obligation to articulate a reasoned basis for its decisions,
elimnating any guaranty of rationality and forecl osi ng neani ngfu

review for abuse of discretion); see also Matter of MP-, 20 I|&N
Dec. 786 (BIA 1994) (requiring that the Immgration Judge, in the
interest of fundanentally fair proceedings, provide a reasoned
decision for denial of a notion to reopen). Therefore, | dissent.

| . PRELI M NARY PROCEDURAL AND FACTUAL CONSI DERATI ONS

The respondent is a Mexican national who has resided in Al aska
since 1978 and becane a | awful permanent resident on May 4, 1990.
He was convicted of arson in the first degree under the Al aska
statute on July 19, 1995, and was charged with being subject to
renoval on the ground that he is deportable as an alien convicted of
an aggravated felony on April 24, 1997.

A. Notice To Appear

The record contains substantive and procedural defects begi nning
with the Notice to Appear. First, in charging the respondent with
bei ng renovabl e on account of having been convicted of an offense
alleged to be an aggravated felony, the Service has failed to
specify under which of the nore than 20 subsections of section
101(a) (43) of the Act, many containing internal subdivisions, they
contend the respondent is deportable and subject to renmoval. Cf.
Matter of Ducret, 15 I&N Dec. 620 (BIA 1976) (stating that in the
absence of an appropriate charge, there is no basis either to nmake
a specific finding of deportability or to speculate as to other
possi bl e grounds of deportability, even though such grounds m ght
exi st).

The respondent is entitled to be given reasonable notice of the
charges against him See sections 239(a)(1), 240(a)(2), (b)(4)(B)
of the Act, 8 U.S. C. 88 1229(a) (1), 1229a(a)(2), (b)(4)(B) (Supp. Il
1996); see also 8 CF.R § 240.10(a)(6) (1998) (requiring the
I mmi gration Judge to explain the charges in the Notice to Appear to
the respondent in nontechnical |anguage); Matter of Batista-
Her nandez, Interim Decision 3321 (Bl A 1997) (Rosenberg, concurring
in part and dissenting in part). The Service should have charged
t he respondent under the particul ar subsection or subsections of the
aggravated felony definition that the Service intended to rely on to
prove he was deportable. Matter of Liburd, 15 I&N Dec. 769, 770
(BIA 1976) (enphasizing that “[a]n alien is entitled to know the
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ground upon which his deportation is being sought”); Matter of
Siffre, 14 &N Dec. 444 (BIA 1973) (involving a “remai ned | onger”
charge brought during the respondent’s authorized period of
tenporary stay, which presumably was based on his alleged failureto
mai nt ai n noni nm grant status).

Second, in asserting that the respondent was convicted of arson in
the first degree, the Service alleged that “[f]or that offense
i mprisonment of five years or nore nmay be inposed,” and went on to
charge the respondent as being renovable under section
237(a)(2)(iii) of the Act for having been convicted of an aggravated
fel ony. If, as it appears, the Service intended to charge the
respondent with being renmovable on the basis of his deportability
for a crine of violence, it should have alleged that the respondent
actually was sentenced to a “termof inprisonment for at |east one
year,” which is a specific element of that particul ar aggravated
felony ground of deportability. Section 101(a)(43)(F) of the Act.

An alien in deportation proceedings is to be afforded due process
under the Constitution. See Mathews v. Diaz, 426 U S 67, 77
(1976); Wung Yang Sung v. MG aff, 339 U S 33, nodified on other
grounds, 339 U. S. 908 (1950); Bridges v. Wxon, 326 U S. 135, 154
(1945) (stating that deportation “visits a great hardship on the
i ndi vi dual and deprives himof the right to stay and live and work

in this land of freedom . . . Meticulous care nust be exercised
| est the procedure by which he is deprived of that |iberty not neet
the essential standards of fairness.”). Fortuitously, the

respondent here appears to be ably assisted by counsel, and the
defects in the Notice to Appear do not appear to |l eave either the
respondent or the Immgration Judge to guess the Service' s theory of
the case or to inhibit the respondent’s exercise of his statutory or
due process hearing rights.

Therefore, in this instance, | do not find the respondent was
prejudiced by the Service's failure to specifically charge the
respondent with a crinme of violence, or by the inaccuracies in the
Notice to Appear. Such a “shoddy process,” however, is generally
unacceptable. See Montecino v. INS, 915 F.2d 518, 521 (9th Gr.
1990). | enphasize that meaningful notice and a fair hearing are
all that stand between the respondent and renoval froma country in
whi ch he has lived for 20 years; if the statute and the regul ations
are to mean anything, they nust be observed regularly, not
i ncidental ly.
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B. Evidence and Argunents Presented by the Parties

The Service filed a nunber of exhibits in the proceedi ngs bel ow
consisting primarily of copies of the respondent’s crimnal records.
For purposes of our review in the instant appeal, the relevant
docunents include one entitled *“Judgemnent and Order of
Conmi t ment / Probati on.” I note that this docunment appears to be
properly certified as a true and correct copy by the clerk of the
Al askan Superior Court, as required by section 240(c)(3)(B) of the
Act to prove a conviction. The record contains an “lndictment” that
alsois duly certified, which essentially tracks the | anguage of the
statute. Id.

The record also contains an “Information,” detailing some of the
underlying facts pertaining to the respondent’s offense. However,
this docunment is little nore than a summary of two investigative
reports containing the district attorney’s sworn statenment that “the
following Information is based on ny partial review of Anchorage
Fire Department report number 94-4882 and . . . 94-115125." W
ordinarily do not consider such investigative reports in determ ning
whet her the respondent is deportable as charged. See Matter of
Tei xiera, Interim Decision 3273 (Bl A 1996) (holding that a police
report is not part of a “record of conviction,” nor does it fit any
of the regulatory descriptions found at 8 CF. R § 3.41 (1995) for
docunents adnmissible to prove a crimnal conviction); see also
Matter of Madrigal, InterimDecision 3274 (Bl A 1996) (citing Matter
of Rodriguez-Cortes, 20 | & Dec. 587 (BI A 1992), and broadeni ng the
definition of the record of conviction to include the transcript of
proceedi ngs); Matter of Short, 20 I1&N Dec. 136 (BI A 1989).

Moreover, | agree with the majority that the “underlying facts” are
not appropriately considered in deterni ning whether a convictionis
a “crine of violence.” Matter of Alcantar, 20 |I&N Dec. 801, 812

(BIA 1994). As discussed below, even were we to consider the
contents of the “information,” the respondent’s conviction for
setting fire to his own couch and possessi ons i n an apparent suicide
attenpt is not necessarily a conviction that involves a substanti al
ri sk that the offender may use physical force against the person or
property of another “in the course of committing the offense” as
required under 18 U . S.C. § 16. (Enphasis added.)

The respondent, through counsel, submtted atrial brief in support
of his notion to termnate proceedings. Subsequently, the
respondent filed a Notice of Appeal, foll owed by an appell ate brief,
asserting specifically that the Imrigration Judge’ s decision that
the crime of arson in the first degree involves physical force and
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constitutes a crine of violence is erroneous. He argues squarely
that the Immgration Judge erred in |ooking to the facts underlying
his conviction, rather than considering the crime of arson in the
first degree, as defined under the Al aska statute, inrelationto a
generic definition of arson. He asserts further that first degree
arson under the Al aska statute does not require proof of the use of
physical force to sustain a conviction, nor by its nature is it a
crime of violence as defined in the Act. The Service did not file
areply brief in support of its original allegations and charges, or
the finding of the Immgration Judge that the crime of arson in the
first degree under the Al aska statute constitutes an aggravated
fel ony.

C. Inmgration Judge Decision

The I nmgration Judge found the respondent renovabl e as charged.
As reasoning for his decision, he opined that the respondent took
too narrow a viewof 18 U.S.C. § 16(b), stating that the destruction
of property was a nost telling use of “destructive physical force.”
As noted by the majority, the I mm gration Judge i nappropriately took
the facts underlying the respondent’s conviction into account. He
di d not, noreover, analyze the Al aska statute according to a generic
or categorical definition of arson. Cf. Matter of Al cantar, supra,
at 812-13.

1. STANDARDS UNDER THE CONTROLLI NG REMOVAL STATUTE

At the outset, | find that the evidence is not at all clear and
convincing that, as a matter of fact and law, the respondent was
convicted of a crinme of violence or any other offense that would
constitute an aggravated felony under the statute. See sections
101(a)(43), 237(a)(2)(A)(iii), 240(c)(3)(A) of the Act; Mtter of
Bati st a- Her nandez, supra; see also Matter of S S-, InterimbDecision
3257 (BIA 1997). This does not nean that the respondent was not
convicted, that he may not be renovable on anot her ground, or that
the crim nal conduct underlying his convictionis not egregious. It
means that he is not renovable as charged by the Service in the
Notice to Appear, and that the record presented does not support our
sustai ning the conclusion of the Inmgration Judge that he is so
renmovabl e.

A. Burden of Proof

In a renmoval proceedi ng i nvol ving a charge of deportability agai nst
an alien who has been adnmitted to the United States, the burden of

10
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proof is on the Service to denonstrate by clear and convincing
evi dence that the respondent is deportable as charged and renpvabl e
from the United States. See section 240(c)(3)(A) of the Act.
Al though the record contains evidence that the respondent was
convicted of “arson in the first degree,” it does not contain clear
and convincing evidence that arson in the first degree under the
Al aska statute constitutes a crine of violence as defined under 18
US. C 8§ 16(a) or (b). See section 101(a)(43)(F) of the Act.

Wthout clear and convincing evidence that the respondent is
deportabl e as charged, the record | acks the reasonabl e, substanti al
and probative evidence (required to support a “decision on
deportability [that is] valid’) necessary to support the finding of
the Immgration Judge that he is renpovable. See section
240(c)(3)(A) of the Act; 8 CF. R 88 240.8, 240.10(c) (1998). A
gross mscarriage of justice would exist were the respondent to be
renoved for an offense that did not constitute the ground of
deportation charged and warrant renoval. Matter of Malone, 11 |I&N
Dec. 730 (BIA 1966) (involving an appeal that was filed and
wi thdrawn); see also Matter of Roman, 19 1&N Dec. 855 (BIA 1988)
(citing Matter of Farinas, 12 |1&N Dec. 467, 472 (Bl A 1967), which
held that “the decision in respondent’s case could not have
wi thstood judicial attack under the law as it was then (and still
is) interpreted . . . and the validity of the deportation order can
and nust be exam ned”).

B. Adjudication According to a Federal Standard

The Board has hel d consistently that interpreting the deportation
grounds of the Act according to a uniform federal standard is an
appropriate and fair nmethod of reading and applying the statute. W
have |ooked both within and outside the Act for authority and
gui dance in construing state convictions under an appropriate
federal standard. See, e.g., Matter of L-G, InterimDecision 3254
(Bl A 1995) (analyzing the term“any felony” in 18 U. S.C. 8§ 924(c)(2)
(1994) to identify the range of state convictions capabl e of being
characterized as drug-trafficking of f enses under section
101(a)(43)(B) of the Act); Matter of Manrique, InterimDecision 3250
(BIA 1995) (adopting the federal standard as articulated by the
United States Court of Appeals for the Ninth Crcuit in Garberding
v. INS, 30 F.3d 1187 (9th Cr. 1994), to require a conparison of
the terns of individual state laws with those in 18 U S. C. § 3607
when det er mi ni ng whet her a conviction exi sts or has been expunged);
Matter of Orkok, 19 | &N Dec. 546 (BI A 1988) (citing Matter of A-F-,
8 1 &N Dec. 429, 466 (BIA, A G 1959), and acquiescing to the federal
policy to treat narcotics offenses seriously and finding it

11
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i nappropriate for an alien's deportability for crimnal activity to
be dependent upon “the vagaries of state law); Matter of O, 7 I&N
Dec. 539 (BI A 1957) (recognizing the need for a federal standard for
a final conviction); see also Matter of Punu, InterimDecision 3364
(BIA 1998) (finding the specific definition of a conviction now
articulated in section 101(a)(48)(A) of the Act to supersede the
prior federal standard for a conviction that we had devel oped in
Matter of Orzkok, supra).

As stated in Matter of Alcantar, supra, assessing an offense
according to a categorical or generic definition to determ ne
whet her or not there has been a conviction for a particular type of
crime is consistent with the approach taken by the Supreme Court of
the United States in Taylor v. United States, 495 U S. 575 (1990)
(holding that a state conviction for burglary only constitutes a
“violent felony” offense for purposes of 18 U. S.C. § 924(e) when the
statutory definition of the state of fense substantially corresponds
to the generic federal definition for burglary). The Supreme Court
in Tayl or enphasized that, absent any plain indication to the
contrary, federal laws are not to be construed so that their
application is dependent on state law. Taylor v. United States,
supra, at 592 (stating that “‘burglary’ in § 924(e) nust have sone
uni formdefinition i ndependent of the | abel s enpl oyed by the vari ous
states’ crimnal codes”); United States v. Nardello, 393 U S. 286,
293-94 (1969) (stating that it was a fallacy to presune that in a
federal act, Congress would incorporate state |abels for particul ar
of fenses or give controlling effect to state classifications); see
also United States v. Sherbondy, 865 F.2d 996, 1004-05 (9th Cir.
1988).

This is consistent with the | ongstanding judicial recognition that
federal |awmust control in the enforcenent of our inmgration | aws,
reaffirned nost recently by the First, Second, Fourth, Fifth, Ninth
and El eventh Crcuits. See, e.qg., Aguirre v. INS 79 F.3d 315 (2d
Cr. 1996); WIlson v. INS 43 F.3d 211 (5th Gr.), cert. denied,
516 U.S. 811 (1995); Paredes-Urrestarazu v. INS, 36 F.3d 801 (9th
Cir. 1994); Yanez-Popp v. INS, 998 F.2d 231 (4th Cr. 1993)
(following the general proposition in Dickerson v. New Banner
Institute, 460 U S. 103 (1983), that the determ nation whether a
conviction exists for purposes of federal gun control laws is a
question of federal, not state law, despite the fact that the
predi cate offense and its punishnent are defined by state |aw);
Mdlina v. INS, 981 F.2d 14 (1st Gr. 1992); Chong v. INS, 890 F.2d
284 (11th Cr. 1989); see also Rehman v. INS, 544 F.2d 71 (2d Cir.
1976) (noting that deportation laws would not be underm ned by
recognition of state policy simlar to federal |eniency policies);

12
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Aguil era-Enriquez v. INS, 516 F.2d 565 (6th G r. 1975) (enphasizing
federal standard for finality of conviction), cert. denied, 423 U. S
1050 (1976); WIIl v. INS, 447 F.2d 529 (7th Cr. 1971) (sane)

The specific principle that a federal standard should be enpl oyed
i n defining what constitutes an aggravated fel ony conviction under
the many subsections of section 101(a)(43) of the Act and rel ated
provi sions has been followed by both the Board and the federal
courts. See, e.qg., Matter of Al cantar, supra, at 812 (invoking the
Supreme Court decision in Taylor v. United States, supra, to adopt
a categorical approach to deternmi ning what constitutes a crine of
vi ol ence under 18 U.S.C 8§ 16); see also Mtter of Magall anes,
Interim Decision 3341 (BIA 1998); Matter of Batista-Hernandez,
supra; Matter of B-, Interim Decision 3270 (BIA 1996); Matter of
S S, supra; Mtter of L-G, supra (followed in Aguirre v. INS
supra). This approach has been endorsed as recently as 1996 in the
Illegal Immgration Reformand | nm grant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, in which
Congress amended the Act expressly to provide a federal definition
of “conviction” and “sentence” within the Act itself. See sections
101(a)(48)(A), (B) of the Act; Matter of Punu, supra.

The need to adopt a uniform federal standard exists here, as
neither section 101(a)(43)(F), nor 18 U S C 8§ 16, to which it
refers, specifies a particular federal definition of "arson,” per
se, that constitutes a crine of violence. Cf. United States
Sentencing Guidelines 8§ 4B1.2(a)(2) (1998) (“U.S.S. G "), discussed
infra? (specifying arson as a “crinme of violence” because it could
result in serious physical injury to another).

[11. APPLI CATI ON OF A FEDERAL STANDARD TO ASSESS ARSON I N
RELATI ON TO A “CRI ME OF VI CLENCE” UNDER SECTI ON 101(A) (43)(F)

In Taylor v. United States, supra, the Suprene Court addressed the
need for a federal definition of the crime of “burglary,” which was
designated under 18 U. S.C 8 924(e) as a “violent felony” for

2] note that in 1997 the codification for the definition of a crinme
of violence was <changed from 88 4B1.2(1)(i) and (ii) to
88 4Bl1.2(a)(1) and (2). The text of the guidelines was not changed,
however, so the pre-1997 cases discussed later refer to the sane
definition that is currently applicable.

13
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pur poses of sentence enhancenent,® but |acked a single accepted
meani ng as used by the state courts. Id. at 579-80. The term
“burglary,” which previously had been defined by Congress in “the
first version of the sentence-enhancenment provision” under the
Armed Career Criminal Act of 1984, Pub. L. No. 98-473, title II,
§ 1803, 98 Stat. 2185 (codified at 18 U.S.C. App. § 1202(a) (Supp
[11 1985)) (“ACCA’), was not defined in subsequent enactnents.
Taylor v. United States, supra, at 581-82. The Court declined to
concl ude that every conviction under a state burglary statute, no
matter how defined, constituted a “burglary” offense. 1d. at 580.

Under Taylor v. United States, supra, it should be clear that we
may not presune that every conviction under a state arson statute,
no matter how defined, constitutes a crime of violence. W nust,
therefore, arrive at a federal definition of arson that recognizes
the generic or categorical elenments of the crine. VWile it is
possi bl e that we coul d construe the respondent’s conviction under 18
US C 8 16 without first settling on a uniform definition for
arson, we still would need to determ ne whether the state offense
for which the respondent has been convicted—+first degree
arson—onstitutes a crinme of violence. Any precedential value in
terns of providing guidance with regard to how a conviction for
“arson” is to be treated inrelationto section 101(a)(43)(F) of the
Act is linked, not to our construction of the Al aska statute al one,
but to the framework we devel op for defining arson generically.

The | i near approach that | propose utilizes a three-step anal ysis.
The first step is to evaluate the offense involved—+n this case
“arson”—and to settle on what constitutes “arson” categorically for
purposes of a uniform federal definition. The next step is to
det erm ne whether “arson,” as we have defined it categorically, is
a crime of violence. That is whether it necessitates the use of
physical force against the person or property of another as an
essential elenment of the crine, or whether, due to the inherent
nature of the offense as defined, “arson” entails a substantial risk

8 Section 924(e) is found in the Firearns Omers’ Protection Act,
Pub. L. No. 99-308, § 104, 100 Stat. 449, 458 (1986), anended by
Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, subtitle I, § 1402,
100 Stat. 3207, 3207-39 (“Career Crimnals Anendnment Act of 1986”7).
The original version of the statute provided that any convicted
felon found guilty of possession of a firearm who had three prior
convictions “for robbery or burglary,” was to receive a nmandatory
m ni mum sentence of inprisonnent for 15 years. Taylor v. United
States, supra, at 581
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that the offender m ght use physical force against the person or
property of another “in the course of committing the offense,” as
required under 18 U. S.C. 8§ 16. (Enphasis added.)

The final step is to assess the state statute under which the
respondent was convicted to ascertain whether or not his conviction
constitutes “arson,” as defined according to the uniform federa
standard for the crime of arson. If the statute under which the
respondent was convi cted enconmpasses sone conduct that can be said
to constitute arson, but sonme conduct that would not constitute
arson according to a uniform federal standard, the record of
conviction must reflect that the conduct for which the respondent
was convicted was a crinme of violence. This neans that the record
of conviction nust reflect that the crinme for which the respondent
was convicted invol ved physical force as an el enent of the offense
or that there was a substantial risk such force may be used in the
conmmi ssion of the offense.

A. Step One: Federal Definition of the Crine of Arson

There are four principal sources fromwhich we can draw a uniform
federal definition of arson for purposes 18 U S.C. § 16. These
i nclude the comon | aw meani ng; the Mddel Penal Code definition
which is consistent with conmon usage; and two federal statutory
sections, 18 U.S.C. 8 81 and 18 U S.C. § 844(i).

At common | aw, “arson” was “the nalicious burning of the house of
anot her .” Black’s Law Dictionary 111 (6th ed. 1990) (enphasis
added) (explaining that this definition has been broadened by state
statutes and crimnal codes, and referring to the Mddel Penal Code
as an exanple of the current definition of arson.)* Section 220.1
of the Mbdel Penal Code provides that a personis guilty of arson if
he starts a fire or causes an explosion “with the purpose of: (a)
destroying a building or occupied structure of another; or (b)
destroyi ng or damagi ng any property, whether his own or another's,
to collect insurance for such loss.” (Enphasis added.)

In addition, 18 U . S.C. § 844(i) provides in pertinent part:

4 1n ordinary usage, “arson” is defined as “the crine of maliciously
setting fire to the property of another or burning one’s own
property for an inproper purpose, as to collect insurance.” See
Webster’s Il New College Dictionary 63 (1995).
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VWhoever nmaliciously danages or destroys, or attenpts to
damage or destroy, by means of fire or an expl osive, any
bui l ding, vehicle, or other real or personal property used
in interstate or foreign commerce or in any activity
affecting interstate or foreign comerce shall be
i mprisoned for not |less than 5 years and not nore than 20
years, fined under this title, or both .

(Enphasis added.) 18 U.S.C. § 81, “Arson within special maritine
and territorial jurisdiction,” reads in pertinent part:

VWoever, wthin the special maritinme and territoria
jurisdiction of the United States, willfully and
maliciously sets fire to or burns, or attenpts to set fire
to or burn any building, structure or vessel, any nmachinery
or building materials or supplies, nlitary or naval
stores, nunitions of war, or any structural aids or
appl i ances for navigation or shipping, shall be fined under
this title or inprisoned not nore than five years, or both.

(Enphasi s added.)

A conparison of the el enents of these definitions reveals that the
comon |aw definition referred to conduct that entailed a willfu
and malicious intent and a burning, directed at the house of
anot her. The Mddel Penal Code covers starting a fire or causing an
expl osion for the purpose of destroying a building or occupied
structure of another, and al so covers such damage to any property
when collection of insurance is the notive. Section 844(i)
mai nt ai ns the comon | aw requi renent of malicious intent, and covers
damage or destruction by fire or explosives to any real or persona
property used in interstate or foreign comerce. Section 81 also
mai ntains the willful and malicious intent requirement originating
in the coormon | aw definition, and covers setting fire to or burning
certain enunerated property such as buil dings, structures, vessels,
machi nery, building materials, munitions, or navigation or shipping
ai ds or appliances.

In determning a federal definition of “arson” for purposes of
section 101(a)(43)(F) of the Act, | believe it prudent for us to
follow the course set by the Supreme Court in Taylor v. United
States, supra, at 598-99. Upon consideration of the comon | aw and
statutory definitions, I conclude that a uniformfederal definition
of arson for purposes of construing such an offense under the terns
of 18 US.C. 8 16 is best seen as a hybrid of the comobn |aw
definition and 88 81 and 844(i). First, there nmust be a willful and
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malicious intent, an element shared by all versions of the
definition. See, e.qg., United States v. Doe, 136 F.3d 631, 634 (9th
Cir. 1998) (referring to 8 81 as the “federal arson statute,” and
enphasizing that “[i]n the absence of any indication to the
contrary, we must assune that when Congress adopted the comon | aw
definition of the crime of arson—the willful and malicious burning
of a building—t intended to adopt the nmeani ng that common | aw gave
that phrase” (citing Moskal v. United States, 498 U S. 103, 116-17
(1990))). Second, the property covered by the common | aw definition
has been expanded to include the real property and other specified
property such as dwel | i ngs, occupi ed buil dings, vessels, nmachinery,
and munitions; all personal property is covered under 8§ 844(i) only
when that property can be shown to be used in interstate comerce.

Third, the common |aw definition and the definition under the
expanded Model Penal Code definition limt the property in question
to that of “another.” Al though the reach of neither § 81 nor
§ 844(i) islimted to the property of another, an assessnment of the
crime of “arson” for purposes of 18 U S.C § 16 inposes the
limtation that the property nust be that of “another.” Thus, |
bel i eve a workabl e operating definition includes convictions that
involve the willful and malicious destruction of the statutorily
specified property of another by fire to be “arson.”

B. Step Two: Arson As a Crine of Violence According to a
Federal Standard

It is inportant to understand that once it settled upon a uniform
definition of burglary in Taylor, the Suprene Court did not need to
det ermi ne whet her burglary was a crine of violence by analyzing its
elenents in relation to the Arned Career Crimnal Act, because the
ACCA specifically lists “burglary” as a violent felony. See 28
US. C 8§ 924(e). Simlarly, nost recent federal circuit court
opi nions that have addressed offenses alleged to be “crimes of
vi ol ence” have done so under the current version of 8§ 4Bl1.2 of the
United States Sentencing Cuidelines, which specifically nanmes
certain offenses—+ncluding burglary of a dwelling, arson, or
extortion, use of explosives or those that “otherw se involve[]
conduct that presents a serious potential risk of physical injury to
anot her”—as crimes of violence. See U S.S.G 8§ 4Bl1.2(a)(2) (1998).

By contrast, a crime of violence as defined under 18 U S.C. § 16,
continues to require a showing of the use or risk of the use of
physi cal force against the person or property of another in the
course of committing the offense, and is distinct froma crine of
vi ol ence as that phrase now is defined in the sentence enhancenent
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context. United States v. Innie, 7 F.3d 840 (9th G r. 1993); see
Matter of Alcantar, supra, at 806 n.3. It is critical that we do
not confuse the designation of arson as an offense involving a
serious risk of physical injury in sentencing enhancenent cases,
with the requirenent that the use or risk of physical force nust be
denonstrated for an offense to be considered a crine of violence
under 18 U.S.C. § 16.

1. Evolution of the Crime of Violence Concept: 18 U.S.C. § 16
and U S.S.G 8§ 4Bl.2 Conpared

The phrase “crine of violence” was first introduced as a term of
art by the Sentencing Reform Act of 1984, Pub. L. No. 98-473, title
1, 8§ 217(a), 98 Stat. 1987, 2017 (1984), which also created the
United States Sentencing Commi ssion. 28 U S.C. 88 991-998; see al so
United States v. Parson, 955 F.2d 858, 864-65 (3d Cr. 1992); cf.
Taylor v. United States, supra, at 581-83, 587 (discussing the
evolution of the term“violent felony”). 1In authorizing a body with
a mandate to pronul gate gui delines and policy statenments concerning
sentencing of crimnal offenders, Congress mandated that the
gui del i nes the conmmi ssion devel oped should inpose a sentence to a
term of inprisonment at or near the maxi mum term authorized for
categories of defendants over 18 years of age who have been
convicted of a felony that is a crinme of violence, or an offense
relating to specified controlled substance violations. 18 U S.C
§ 994(h) (1988).

Al though 28 U.S.C. § 994 did not include a definition of a “crine
of violence,” Congress defined the termin a separate section of the
Conprehensive Crine Control Act of 1984, Pub. L. No. 98-473, title
Il, 8§ 1001(a), 98 Stat. 1837, 2136, codifying it as 18 U.S.C. § 16,
as we know it today. United States v. Parson, supra, at 864.5 1In
| egal usage, “violence” is defined as follows: “Unjust or
unwarranted exercise of force, wusually the acconpaninment of
vehenmence, outrage, or fury. Physical force unlawfully exercised;
abuse of force; that force which is enpl oyed agai nst common right,
agai nst the | aws, and against public liberty. The exertion of any
physical force so as to injure, damage or abuse.” Black’s Law

5 The Senate Report acconpanying the legislation states that the

term“crine of violence” is “comonly used throughout the bill” and
“accordingly the Committee has chosen to define it for genera
application in title 18.” S. Rep. No. 98-225, at 307 (1983),

reprinted in 1984 U.S.C. C. AN 3182, 3486, citedin United States v.
Par son, supra, at 864.
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Dictionary 1570 (6th ed. 1990) (citations omtted). Not abl vy,
Congress did not specify any particular crines as constituting
crimes of violence.

Shortly thereafter, the statutory definition of “crinme of violence”
used under the sentencing guidelines, was revised to i nclude certain
specific offenses, including arson, that were considered to be
crimes of violence in relation to the risk of serious physical
injury to another. Simlarly, the Suprene Court noted i n addressi ng
18 U.S.C. 8 924(e)(2)(B)(ii), that “[t]he legislative history also

i ndi cates that Congress singled out burglary . . . because of its
i nherent potential for harmto persons.” Taylor v. United States,
supra, at 588. However, these later designations are not

di spositive of our consideration of offenses for purposes of 18
US. C § 16(b), which was not anended.

I n determ ni ng whet her an offense is a crine of violence as defined
under 18 U.S.C 8§ 16, the Board has adopted the “generic” or
“categorical” approach. Matter of Al cantar, supra; see also United
States v. Jackson, 986 F.2d 312 (9th GCr. 1993); United States v.
Sherman, 928 F.2d 324 (9th Cir.), cert. denied, 502 U. S. 842 (1991);
United States v. Springfield, 829 F.2d 860 (9th Cir. 1987). e
focus, not on inclusion of a specific offense by nanme in a statutory
section, but on the inherent nature of the crime as defined in
relation to the use or risk of force. See United States v.
Anderson, 989 F.2d 310, 312 (9th G r. 1993) (“To determ ne whet her
a crime is burglary, arson, or extortion, we nust not look to
whether it bears one of these |abels under state law . . . or
whet her it involves a risk of violence . . . [but to] the ‘generic’
definitions of burglary, arson, or extortion.”).

This is consistent with the approach followed by the Ninth Crcuit
in which this cases arises. In United States v. lnnie, supra, at
849, the Ninth Crcuit recognized:

“The anmendment [away fromthe terns of 18 U S.C. § 16]
shifted the enphasis from an analysis of the ‘nature’ of
the crinme charged to an analysis of the elenents of the
crinme charged or whether the actual charged ‘conduct’ of
the defendant presented a serious risk of physical injury
to another.”

2d 740, 742 (9th Cr. 1992)). The court further stated:

Id. at 849 (enphasis added) (quoting United States v. Sahaki an, 965
F.
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Under the 1989 Cuidelines, we nust apply the “so-called
‘categorical approach’” to determine whether Innie's
predi cate conviction as an accessory after the fact to
murder for hire was a crinme of violence. See Becker, 919
F.2d at 570. In doing so, we “do not ook to the specific
conduct whi ch occasioned [Innie's] conviction, but only to
the statutory definition of the crinme.”®

Id. (quoting United States v. Becker, 919 F.2d 568, 570 (9th Gir.
1990)).

2. Physical Force and Physical Injury Distinguished in Practice

The wultimate question in determ ning whether generic arson
constitutes a crime of violence is whether physical force is an
essential elenment of the generic arson offense, or whether there is
a substantial risk it will be used in the course of commtting such
an offense. The majority provides no reasoning why arson, by its
nature, involves a risk that physical force may be used agai nst the
person or property of another in the course of conmmtting the crine,
other than to say that there is always a “risk to itens” on the
property, and a risk that the fire may spread or that firefighters
or others responding to the fire will be injured.

These explanations are little nore than concl usi ons why soneone
el se’s property mght be harned, and why other persons m ght be
injured. They do not explain how arson necessarily entails the use
of physical force against the person or property of another, or how
the nature of the of fense inherently entails a substantial risk such
force may be used agai nst the person or property of another

Mor eover, while the provisions that govern the application of the
sentencing guidelines include designations of offenses that are
considered to be “crimes of violence,” it is inportant to recognize
the difference in term nology. The sentencing guidelines nowrefer
to the risk of physical injury, while 18 US.C. § 16 continues to

5 The Ninth Circuit noted that “[t]o help define what constitutes a
‘category’ of crimnal conduct for purposes of the [former version
of the] Guidelines, this circuit has |ooked to cases interpreting
the nearly identical |anguage of the Armed Career Crimnal Act, 18
U S . C §924. Becker, 919 F.2d at 570. Subsection (i) of the Armed
Career Crimnal Act, 18 US. C. 8§ 924(e)(2)(B), is identical to
subsection (a) of 18 U S.C. 8 16.” United States v. Innie, supra,
at 849 n. 6.
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refer to the use of physical force. The legal distinctions between
physical force and the risk of harmor injury are significant. As
the Third Circuit noted in United States v. Parson

At first blush, the difference in phrasing appears trivia
because nost physical injury comes fromthe use of physica
force. But the distinctionis significant. Use of physical
force is an intentional act, and therefore the first prong
of both definitions requires specific intent to use force.
As to the second prong . . . a defendant’s conmi ssion of a
crime that, by its nature, is likely to require force
simlarly suggests a willingness to risk having to conmt
a crime of specific intent. For exanple, a burglar of a
dwelling risks having to use force if the occupants are
hone and hear the burglar

In contrast, under the second prong . . . crimnals whose
actions nerely risk causing physical injury may have a
| ower nens rea of “pure” recklessness . . . . For exanple,
a parent who | eaves a young child unattended near a poo

may risk serious injury to the child . . . . In this case,

the crime of reckless endangering necessarily involves a
serious risk of physical injury to another person, but not
necessarily an intent to use force agai nst other persons.

United States v. Parson, supra, at 866

(a) Use of Physical Force in Relation to Arson

To provide a satisfactory explanation why arson is crinme of
vi ol ence under 18 U S.C. 8§ 16, however, there nmust be a show ng
either that the use of “physical force”—and not nerely the risk of
injury or harm+s essential to the acconplishment of the crine, or
that there is a substantial risk it will be used in the course of
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committing the "arson” crine. As the Ninth Circuit correctly
concluded, there is a difference between the nature of the offense
and the conduct of the perpetrator. United States v. Sahakian,
supra, at 742.7 Physical force and injury or harmare not the sane.

“Force” is defined as follows: “Power, violence, conpulsion, or
constraint exerted upon or against a person or thing. . . . strength
directed to an end. Conmonly the word occurs in such connections as
to show that unlawful or wongful actionis nmeant . . . .” Black’'s
Law Dictionary 644 (6th ed. 1990) (citation omtted). “Physi cal
force” is “[f]lorce applied to the body; actual violence.” 1d. at
1147. By contrast, an “injury” is defined as “any wong or damage
done to another either in his person, rights, reputation or
property; the invasion of any legally protected interest of

another.” 1d. at 785. As indicated above, “violence” includes an
unjust or unwarranted use of force, exerted unlawfully wth
vehenence, outrage, or fury to injure, damage, or abuse. [d. at
1570. It therefore appears to incorporate the active concept of

“force” rather than the passive concept of “injury.”

Does the intentional striking of a match, or spreading of an
expl osi ve or conbustible material, constitute “physical force”? |If
so, why is physical force not an elenment of the offense of arson?
In that case, arson could readily be classified under 18 U S.C.
8§ 16(a), so long as the match striking, or gasoline spreading was
agai nst the person or property of another

In other words, maliciously striking a match to burn ny | aw degree
after placing it in nmy fully paid-for hibachi grill, arguably may
i nvol ve physical force as an elenent of the offense, but if it is
not directed at the property of another, it would not qualify as a
crime of violence under 18 U S.C. § 16. In addition, even if it
were soneone else’'s |aw degree, and ny conduct was sufficient to
establish that el ement of arson according to a federal definition
my malicious burning nust be against the types of property that

" The NNnth Grcuit recognizes that under the current version of the
Qui delines, “[i]n determ ning whet her an offense ‘involves conduct
that presents a serious potential risk of physical injury to
another,” U S.S.G 8 4B1.2(1)(ii), courts nmay consi der the statutory
definition of the crime and . . . the conduct ‘expressly charged [ ]
in the count of which the defendant was convicted.’ US. S G
§ 4B1.2, comrent (n.2).” United States v. Young, 990 F.2d 469, 472
(9th Cir.), cert. denied, 510 U S. 901 (1993).
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reasonably coul d be said to be enconpassed in a federal definition
These types of property would include real or personal property,
such as a law degree, only if the statute under which | was
convi cted necessarily required a show ng that such an itemwas used
in interstate commerce, or in the alternative, that it was
classifiable anong the types of property referenced in 18 U S C
§ 81.

O, isit the fire itsel f—andeniably a “force” of nature, although
not necessarily the product of willful intent—that, started as a
means of damagi ng or destroying property, is the physical force?
Certainly, the fact of a burning is an essential elenent of the
of fense of arson under any definition. Again, if that is the case,
arson as generically defined could be classified under § 16(a), so
long as the fire or the burning was enpl oyed agai nst the types of
property referred to in an accepted federal definition of arson, and
it was against the person or property of another

(b) “Substantial risk . . . in the course of committing
t he of fense”

Assuming | burn ny |law degree, is there a substantial risk that
either striking the match or the fire, as a physical force, will be
used agai nst the person or property of another in the course of ny
burning my own property? And if so, used by whon?

| have difficulty seeing how, if ny setting fire to nmy own property
constitutes arson, there remains a substantial risk that force will
be used against ny neighbor’s property in the course of (ny)

conmmitting the offense. The offense is acconplished when | start
the fire that burns ny property, and the same is true if | burn the
property of another. | already have conmitted the offense by

starting the fire. Wat, exactly, is going to occur “in the course
of commtting the offense” that constitutes the use of physical
force against the person or property of another?

Unlike the language of 8§ 4Bl1.2 of the sentencing guidelines
pertaining to the risk of serious injury to another, 18 U S. C
8§ 16(b) does not describe the consequences caused by the
perpetrator. The |anguage of 18 U S.C. § 16(b) suggests that the
force used in the “course of commtting the offense” is going to be
used by the offender. “Commtting” is an active verb in the gerund
formthat describes what the perpetrator does. Congress’ inclusion
of the phrase “substantial risk” adds to this reading by suggesting
that it is | who is likely to do something beyond what is necessary
to commit the offense, in order to carry out the offense. Thi s
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reading is substantiated by the Ninth G rcuit’s phraseology in
United States v. Springfield, supra, in which the court states that
t he second prong of the crime of violence definition covers offenses
such as robbery, that “*by their nature’ create a situation in which
it is likely that the crimnal may resort to physical force to
acconplish the crimnal end.” 1d. at 863.

Suppose there is a city or state ordinance making it unlawful to
burn trash other than at the city dunp? |Is there a substantial risk
that the property of another m ght be harned or some person night be
injured if | burn the trash in nmy backyard, or at the curb in front

of nmy honme? Perhaps. It is possible the neighbor children wll
suffer burns when they try to junp in or through the snol dering
pile. Assuming the risk of harmor injury is substantial, is this

possi bl e consequence of nmy actions the same as a substantial risk
t hat physical force may be used in the conm ssion of the crine? No.
Gf. United States v. Becker, supra, at 571 n.5 (finding that in
every case of first degree burglary there is a substantial risk that
force will be used against the person or property of a |aw ul
occupant of the dwelling).

Reading Springfield and Becker together, | do not see how ny
bur ni ng personal property, which is acconplished when |I start the
fire and may be a crine (as it is in Alaska) if nmy actions endanger
anot her person, involves a “substantial risk that physical force may
be used agai nst the person or property of another in the course of
committing the crine.” Simlarly, the Nnth Grcuit concluded that
t he accessory of fense cannot be considered a crime of violence as
defined in 18 U S.C 8§ 16(b), because it could not be shown that in
every case there was a substantial risk that force would be used
United States v. Innie, supra, at 850.

3. Lack of Specific Controlling Authority

The majority invokes two cases cited by the First Crcuit in
Mtchell v. INS, 23 F.3d 1 (1st Cir. 1994), which itself contains no
anal ysis of arson as a crine of violence, but states that “[a]ny
such argunent [to the contrary] woul d have been pl ainly unavailing.”
Id. at 2 n.3. One of those cases, United States v. Marzullo, 780 F.
Supp. 658, 662-65 (WD. M. 1991), construes the crinme of arson as
set forth in 18 U S. C. § 844(i) and concludes that “[i]t seens
beyond question that the application of fire or explosives to a
building . . . is tantamount to applyi ng physical force against the
property.” United States v. Marzullo, supra, at 663. This appears
to be a case addressing force as an essential el enent of arson, and,
as such, is limted to the property of another. Mor eover, no
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reasons why this is so are provided, and the decision only proceeds
to refer, not to fire or explosives as constituting a “physica
force,” but to the types of harmto persons and property that m ght
ensue.

Inthe other case, a district court in United States v. Shaker, 665
F. Supp. 698, 702 n.4 (N.D. Ind. 1987), adopted a nagi strate’ s order
construing a violation under 18 U.S.C. 8§ 844(i), in which a death
occurred, as falling under either 18 U.S.C. § 16(a) or (b). Neither
of these cases is controlling in the instant case, which arises in
the NNnth Crcuit, and none really anal yzed arson in relation to the
specific elements articulated by Congress in 18 U S.C. § 16.

By contrast, in United States v. Danpbn, 127 F.3d 139 (1st Cir.
1997), the First Grcuit revisited its decisionin Mtchell v. INS
supra, which had been affirmed in theory in the circuit’s 1992
decision in United States v. Harris, 964 F.2d 1234 (1st Cr. 1992),
and concluded that “[i]n light of Taylor and changing definitions
from the Sentencing Conmmi ssion, we think the district court was
precl uded from | ooking so deeply into the nature of the predicate
of fense. That the court thought it permissible todoso. . . as we
now clarify, was wong.” United States v. Danpon, supra, at 144
(enphasi s added.) Danon i nvol ved a case in which the defendant “had
attenpted to ‘sell his house to the insurance conpany’ (as this
activity is comonly described) by burning it.” Id. (footnote
omtted). Although the record contained this evidence, the court
l[imted its review to the subsection of the state statute under
which it believed that the defendant had been convicted and
concl uded that the offense was not a crinme of violence.

My problemwi th the concept of finding that a substantial risk to
t he person or property of another exists in the course of conmtting
arson is that it seens to ne that either arson involves the use of
force agai nst another as an essential elenent of the arson offense,
or it does not. Unlike certain other offenses such as burglary, in
which the risk of force is not attached to the act of burglarizing,
but can be anticipated if honeowners confront the burglar in their
hone, or the burglar carries a weapon, generic arson 1is
acconpl i shed, at a mininmm when the fire is set. Therefore, if |
am intent on burning down ny neighbor’s house, and mnmy striking a
mat ch, spreading the gasoline, or the fact of the fire itself
constitutes the physical force used against that property, there
certainly is a substantial risk I will use such force because such
force is an essential element of the offense I amcommtting. Cf.
18 U S.C. § 16(a). | cannot find there to be a substantial risk
that I woul d use sone additional physical force of a different kind,
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as a surprised burglar mght use, if ny intent was to danage eit her
nmy nei ghbor’s property or ny own property by fire.

Thus, | conclude that the consequential damage or harm or injury
that m ght occur as the result of ny burning ny own property is not
attributable to the substantial risk that | will use physical force
agai nst the person or property of another to acconplish the crine.
Cf. 18 U S.C § 16(b). Assumng starting the fire or the burning
itself is physical force, physical force is being used when | set ny
property ablaze. This is markedly different fromthe burglary and
ot her offenses that have been interpreted as inherently carrying a
substantial risk that physical force will be used in the course of
committing the underlying of fense.

V. STEP THREE: ARSON I N THE FI RST DEGREE UNDER THE ALASKA
STATUTE ASSESSED | N RELATI ON TO THE FEDERAL STANDARD

Accordi ng to respondent’s counsel, and to my own readi ng of the
Al aska state provisions (on their face and as interpreted in the
context of jury instructions), a conviction under the Al aska statute
for arson in the first degree requires evidence of 1) the intent to
damage property by fire or explosion, and 2) reckl essness, resulting
in the risk of serious physical injury to another person. The
Al aska Court of Appeals explained that the definition of first
degree arson was anmended by the Al aska legislature to reflect the
view that the prohibition against arson is mainly to protect the
safety of persons, rather than property. Mossberg v. State, 733
P.2d 273, 275 (Alaska C. App. 1987).8 This neans that if | set
either my own or soneone else’s garbage can on fire, and that act
endangers others, or as the statute puts it, results in the risk of
serious physical injury to another, I will be convicted in Al aska

Under these circunstances, the use of physical force by the
respondent agai nst anot her does not appear to be a necessary el enent

8 The former version of arson found in the Al aska Penal Code
included in its definition of first degree arson “all acts of arson
committed in ‘a dwelling house, whether occupied, unoccupied or
vacant, or a kitchen, shop, barn, stable or other outhouse that is
a part of a dwelling, or belongs to or adjoins a dwelling. . . .7
Mossberg v. State, supra, at 275 (quoting forner Al aska Statutes
11.20.010). The Court of Appeals explained that the statute was
anended to reflect the fact that first degree arson was mneant to
puni sh behavi or that put the safety of persons at risk. 1d.
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of the offense of intentionally damaging property by “starting a
fire” or “causing an explosion,” cf. 18 U S.C § 16(a), and the
maj ority does not contend that is a necessary el enent of the offense
as defined. As discussed above, the federal definition of “arson”
is narrower in certain respects than the Al aska “arson” statute,
under which the respondent coul d be convicted of setting fire to any
type of property with the intent to damage it, so long as there is
a risk of serious harmto another person. Simlarly, the federal
definition of a crine of violence is nore narrow than arson under
the Alaska statute, as the intent to danmage property, and the
“force” used to carry out that intent, can be directed at one’s own

property.

Put anot her way: The Al aska statute allows a conviction for
conduct that does not constitute “arson” under a federal standard,
because t he conduct puni shed under Al aska lawis not Iimted to the
types of property designated in 18 U.S.C. 8 81 and requires no proof
that the property is used in interstate conmerce, as would be
required under 18 U S.C. § 844(i). Furthernore, a conviction for
“arson” is not limted to burning the property of another, as the
common | aw and Mbdel Penal Code definition require, and as 18 U.S. C
§ 16(a) would require. Thus, assuming it m ght otherw se constitute
“arson” according to a federal standard, a conviction for arson
under the Al aska statute does not constitute a crinme of violence,
because 1) there is no requirenent that physical force nust be used
to commit the offense, and 2) even if the fire is a “physical
force,” the statute does not require that it be used against
property (as defined in 8 81, or in 8 844(i)), or against the person
or property of another. Cf. Taylor v. United States, supra.

Inasmuch as it is undisputed that the ternms of 18 U . S.C. § 16(a)
do not apply, the only basis on which the respondent would be
deportabl e under section 101(a)(43)(F) of the Act is under § 16(b),
which requires us to find that first degree arson under the Al aska
statute necessarily entails a “substantial risk that physical force
may be used agai nst the person or property of another in the course
of committing the offense.” @G ven the nature of arson as defined in
the Al aska statute, | see no basis on which to conclude that there
is asubstantial risk that physical force may be used “in the course
of commtting the offense.” Al though the statute requires that
i ntentionally damagi ng property by starting a fire reckl essly pl aces
another person in danger of serious physical injury, that
consequence does not require the use of physical force, and the
property that is or may be damaged is undifferentiated. [In other
words, if | intentionally burn ny | aw degree, or the trash, and the
children next door conme too close to the fire and get burned, ny
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starting the fire recklessly may have placed them in danger of
serious physical injury. It does not entail a substantial risk |
will use either the fire or any other type of physical force agai nst
those children or anyone else in the course of burning ny persona

itens.

V. CONCLUSI ON

Technical ly, these are not ny argunents to make. They are not the
argunents of the respondent to nmake, either, although the respondent
has made them They are the Service's argunents to nake, as the
Service bears the burden of proof.

| make themin the complete void presented by the failure of the
Service to advance any | egal position supported by authorities of
any kind. Mreover, if the party bearing the burden of proof is not
goi ng to advance any authority, | question why ny colleagues in the
majority are so wlling to junp in, ignore the respondent’s
appellate position, and draw a conclusion with such mninma
reasoni ng.

Havi ng examined the record in this case, | do not believe that
nerely by subm tting evi dence of t he respondent’s
convi cti on—assuni ng the respondent received adequate notice of the
speci fic aggravated felony grounds underlying the renoval charges
agai nst hi mthe Service has net its burden of proving by clear and
convi nci ng evidence that the respondent has been convicted of a
crime of violence. Cf. section 240(c)(3)(A) of the Act (assigning
t he burden of proof to the Service); section 240(c)(3)(B) of the Act
(indicating docunents or records that constitute proof of a
conviction). | cannot agree that sinply citing one or two district
court cases, or an out-of-circuit case that refers to these district
court cases, is an adequate basis on which to found a decision by
the Board that is required to be reasoned. Cf. section 240(c)(3)(A)
of the Act. Fortunately, this respondent has access to the federa
circuit court for review of his legal argunents, de novo. See
Coronado-Durazo v. INS, 123 F.3d 1322 (9th Cr. 1997); Val derana-
Fonseca v. INS, 116 F.3d 853 (9th Cr. 1997); see al so Magana-Pi zano
v. INS, 152 F.3d 1213 (9th G r. 1998).
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